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Association Activities 


DR. ARTURO M. TOLENTINO, Majority Floor Leader of the Philip- 
pine House of Representatives and a Member of the Philippine 
Delegation to the United Nations, spoke before the Stated Meet- 
ing of the Association on December 11. The subject of Dr. 
Tolentino’s address was mutual problems of the Philippines and 
of the United States. At the same meeting The Honorable Sam- 
uel C. Coleman presented the following minute commemorating 
the centenary of the birth of Louis Marshall: 


“December 14 marks the centenary of the birth of Louis Marshall, who for 
almost four decades until his death in 1929, was a distinguished member of 
The Association of the Bar of the City of New York, and for many years 
Chairman of its Committee on Amendments of the Law. It is fitting that the 
Association mark this occasion by recalling Marshall’s contribution to the 
development of conceptions in the field of constitutional law as they affect 
the rights of individuals. 

“Louis Marshall was one of the foremost constitutional lawyers of his time. 
He served as a member of three New York State Constitutional Conventions. 
He argued very many cases involving basic constitutional principles before 
the U.S. Supreme Court. Marshall won the highest acclaim from leading 
jurists in the state and the nation for his unrelenting efforts to use the law to 
protect and expand human rights. His passion for justice he traced to his 
religious heritage, which he sought devoutly to preserve. He likewise believed 
that this ideal permeated the American Constitution and he pleaded for it 
as a bulwark of freedom and equality. He is best remembered for his defense 
of the rights of members of religious, racial and ethnic groups, especially in 
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his capacity as president and one of the founders of the American Jewish 
Committee, and for his efforts to combat all forms of discrimination and 
bigotry. He always maintained, however, that it was not the rights of any 
particular group or minority he was pleading but the rights of all Americans. 
Thus, in a series of significant Supreme Court cases and in eloquent public 
statements he championed the rights of Catholics, Protestants, Jews; of 
Whites, Negroes, American Indians and Orientals, as well as the rights of 
political dissenters. Many of these cases he won and in some of those that he 
lost, it was only because he was a quarter of a century before his time. It re- 
mained for the courts after his years to vindicate his vision and his legal in- 
sight into the constitutionality of restrictive covenants and alien land laws. 
Recent decisions on desegregation he would have modestly acclaimed as em- 
bodying the prinicple for which he had long fought. 

“Louis Marshall’s conception of the law, his deep devotion to the princi- 
ples of the Constitution, and his passionate vocation to see those principles 
extended to all Americans are as relevant for our time as they were in his day. 
The Association of the Bar of the City of New York does itself honor in 
cherishing his memory.” 


The Meeting also considered the report of the Committee on 
Law Reform, Robert B. von Mehren, Chairman, on Civil Arrest 
and Execution Against the Person. This report was published in 
the October issue of THE RECORD. The meeting approved Resolu- 
tion 1 appearing on page 409 of THE RECORD but took no action 
on Resolutions 2 and 3, which will be considered at a later time. 

e@o 


“HUNGARY AND SUEZ—Problems in World Order” was the subject 
of an address sponsored by the Committee on Post-Admission 
Legal Education, Ernest A. Gross, Chairman. The speaker was 
Sir Leslie Knox Munro, Ambassador Extraordinary and Pleni- 
potentiary and Permanent Representative to the United Nations 
from New Zealand. Sir Leslie’s lecture is published in this issue 


of THE RECORD. 
o@o 


THE COMMITTEE ON ART, Alexander Lindey, Chairman, has an- 
nounced that the Annual Photographic Show will open on March 
14 with a reception. The exhibition will run for ten days. The 
Committee invites all members of the Association who take pic- 
tures to submit prints for exhibition. All prints should be on 
standard 16 x 20 upright mounts and be delivered to the House 
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of the Association no later than March 1. Color transparencies 
including stereos are also requested. 


o@o 


THE ASSOCIATION has received the following communication 
from Lord Dunboyne, the Honorary Secretary of the Bar Lawn 
Tennis Society of London: 


“I am taking the liberty of writing to you at the suggestion of Tom Lund. 

“I have, as Honorary Secretary of this Society, been in correspondence with 
successive Presidents of the New York City Bar Association about the pos- 
sibility of a match in London between this Society and a team of American 
lawyers; and on the ggrd, March 1955 Allen T. Klots very kindly wrote to me, 
agreeing in principle to the suggestion that such a match should be held dur- 
ing the summer of 1957 when the visit (in which Tom Lund is particularly 
interested) of an argosy of American lawyers to London will occur. 

“We greatly hope that this will prove possible; and it would much help to 
make the necessary arrangements this end, if I could as soon as convenient 
be put in touch with the leader of your team of players so that we could fix 
the date of the match and what it should consist of. 

“I would tentatively suggest that the teams consist of six male players a 
side, that six singles and three doubles constitute the match, that the match 
be held on a Saturday or Sunday and that as it will be rather a special oc- 
casion we should try to hold it at Wimbledon. 

“Forgive my troubling you. But there must be a new President of your 
Bar Association by now and I would be most grateful of any help you could 
give to further this project.” 


Ernest Angell has agreed to act as Captain of the Association’s 
team and is looking for five additional members of the team. 
If you are going to the American Bar Association meeting in 
London, and if you are a tennis player, will you please let the 
Executive Secretary know. 

e@o 
THE COMMITTEE on the Bill of Rights of the Boston Bar Asso- 
ciation has recently adopted the following resolution in regard 
to the report and recommendations of the Special Committee on 
the Federal Loyalty-Security Program, of which Dudley B. Bonsal 
is Chairman: 


VOTED: The Committee on the Bill of Rights of the Boston Bar Associa- 
tion, after a study of the Report of the Special Committee of The Association 
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of the Bar of the City of New York, unanimously approve the Report as a 
great advance toward a sensible solution of the conflict between justice and 
security in the Federal Loyalty-Security program. It admires the common 
sense approach and the lawyer-like way which the Special Committee has 
taken. 

Some of the Committee believe that the Special Committee’s recommenda- 
tions do not go far enough toward eliminating the injustices which the 
Federal Program has inflicted upon innocent and trustworthy employees of 
the government. This is especially true with respect to the matter of undis- 
closed “informants.” On the other hand, we all approve the recommenda- 
tions as to the classification of positions on the basis of their sensitivity. 

While, therefore, we do not all agree with all of the Special Committee’s 
recommendations, we do all believe that if the recommendations as a whole 
are adopted and implemented, our country will be brought substantially 
nearer a solution of a difficult problem. 

VOTED: That copies of this resolution be sent to the Attorney General, 
to the Massachusetts Commission on Communism, and to the Chairman of 
the Special Committee. 


e@o 


‘THE ANNUAL TWELFTH NIGHT Party, sponsored by the Committee 
on Entertainment, Roger B. Hunting, Chairman, was held on 
January 4 in honor of former Police Commissioner F. W. H. 
Adams. There was some professional entertainment and some 
non-professional entertainment and the members present liked 
both varieties and had a good time. Mitchell Jelline was Chair- 
man of the Subcommittee responsible for the success of the party. 


o©@o 


THE ASSOCIATION was represented at hearings held by the Judicial 
Conference of the State of New York on the practice of holding 
terms of court during the summer by William C. Chanler, a 
member of the Association’s Special Committee on the Adminis- 
tration of Justice, and by John F. Dooling, Jr., Chairman of the 
Committee on Courts of Superior Jurisdiction. 


°o@o 


THE COMMITTEE on Medical Jurisprudence, Arthur N. Seiff, 
Chairman, has subcommittees studying the following matters: 
hospital liens, inter-professional relations, the licensing of psy- 














—_ — —s ~*~, 








q 
é 
x! 
“ 
3 














ASSOCIATION ACTIVITIES 





5 


chologists, limited liability of hospitals, narcotics, re-definition of 
insanity, rehabilitation of alcoholics, release procedures for in- 
mates in mental institutions, and the statute of limitations with 
respect to medical malpractice. 


e@o 


LELAND L. ToLMAN, Deputy Administrator of the Judicial Con- 
ference of the State of New York, was a guest at the November 
meeting of the Committee on Courts of Superior Jurisdiction, 
John F. Dooling, Jr., Chairman. Mr. Tolman discussed with the 
Committee the experiment of holding summer sessions of the 
Supreme Court and other matters of interest to the Committee, 
including the discharge by the Supreme Court of the United 
States on October 1, 1956, of the Advisory Committee on the 
Federal Rules of Civil Procedure. 


e@o 


THE SPECIAL COMMITTEE on Atomic Energy, Oscar M. Rueb- 
hausen, Chairman, has established four Subcommittees which 
will report on the following subjects: classification and secrecy; 
insurance and indemnity; international problems; and state and 
local regulation. 


o@o 


WITH THE approval of the Executive Committee, the Committee 
on Real Property Law, Benjamin Pollack, Chairman, has trans- 
mitted to the City Planning Commission a report on the proposed 
revision of the zoning regulations of the City of New York. The 
following resolution states the Committee’s position: 


WHEREAS, the proposed amendment of Section 21-C of the Zoning 
Resolution and related sections will substitute a form of relief simpler than 
those now in effect by which large scale developments are permitted to be 
built in locations where existing zoning restrictions would otherwise prohibit 
them, and will expedite the processing thereof, and will afford greater pro- 
tection to the City of New York against the abuse of zoning changes and 
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variances than is afforded under existing procedures, and will aid materially 
in over-all city planning, and 


WHEREAS, the proposed amendments are not objectionable on legal 
grounds, 

Be it therefore 

RESOLVED, That the changes in the Zoning Resolution proposed by said 


Section 21-C and related amendments are desirable and that this action be 
brought to the attention of the appropriate city authorities. 


e@o 


‘THE SEVENTH Annual National Moot Court Competition, spon- 
sored by the Young Lawyers Committee of which Peter S. Heller 
is Chairman, was won this year by the University of Oklahoma 
College of Law. Mr. Justice Felix Frankfurter of the United States 
Supreme Court presided over the final argument, and presented 
to the Oklahoma team the Judge John C. Knox Silver Cup and 
the Major General William J. Donovan Prize of Five Hundred 
Dollars for use in Oklahoma’s Moot Court Program. Speaking 
for the Moot Supreme Court, Mr. Justice Frankfurter com- 
mended both Oklahoma and the runner-up team from the Uni- 
versity of Nebraska College of Law for their excellent preparation 
and presentation of the case which concerned legal tests used to 
determine criminal insanity. 

Oklahoma’s team consisted of Patrick A. Williams, J. Jerry 
Dickman and W. DeVier Pierson. Members of the Nebraska team 
were James M. Knapp, Patrick W. Healey and Jerrold L. Stras- 
heim. 

James M. Knapp, of Lincoln, Nebraska, a member of the 
Nebraska team, was judged to have made the best oral presenta- 
tion in the final argument for which he won a bowl donated by 
the American College of Trial Lawyers in memory of the late 
John W. Davis. A similar bowl was presented to W. DeVier Pier- 
son of the University of Oklahoma College of Law, the runner-up. 

The Harrison Tweed Bowl, awarded annually to the team sub- 
mitting the best brief in the final rounds, was won by the Uni- 
versity of Nebraska College of Law and the team from Boston 
University School of Law was the runner-up. 
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The New York City champion—Columbia University School 
of Law—was defeated in the quarter-finals by Creighton Univer- 
sity School of Law. 

More than ninety of the nation’s one hundred and twenty- 
seven accredited law schools participated in the competition this 
year. Twenty-two survived the November regional rounds and 
competed in the final rounds on December 19, 20 and 21. They 
were Boston University School of Law; Columbia University 
School of Law; Creighton University School of Law; Detroit 
College of Law; Emory University, Lamar School of Law; George 
Washington University School of Law; Georgetown University 
Law Center; Loyola University School of Law, Chicago; Mon- 
tana State University School of Law; Southern Methodist School 
of Law; University of Buffalo School of Law; University of Cali- 
fornia, The Hastings College of Law; University of Colorado 
School of Law; University of Michigan Law School; University 
of Nebraska College of Law; University of Notre Dame College 
of Law; University of Oklahoma College of Law; University of 
Pennsylvania Law School; University of South Carolina School 
of Law; University of Virginia Department of Law; Vanderbilt 
University School of Law; Villanova University School of Law. 

On the final bench were Justice Frankfurter; Judge Stanley 
H. Fuld, of the New York Court of Appeals; Judge David L. 
Bazelon of the United States Court of Appeals for the District of 
Columbia; Herbert Wechsler, visiting professor of law, Harvard 
Law School and professor of law, Columbia University School of 
Law; George C. Daub, Assistant Attorney-General, Civil Divi- 
sion, United States Department of Justice; and the President of 
the Association. 
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The Calendar of the Association 


10 


14 


15 


16 


January and February 


(As of December 10, 1956) 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Improvement of 
Family Law 


Annual Twelfth Night Party. Sponsorship Entertain- 
ment Committee 


Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Medical Juris- 
prudence 

Dinner Meeting of Committee on Professional Ethics 


Meeting of Committee on Domestic Relations Court 

Dinner Meeting of Committee on Insurance Law 

Meeting of Section on Jurisprudence and Comparative 
Law 


Meeting of Committee on Family Part of Supreme Court 
Dinner Meeting of Committee on Bill of Rights 


Dinner Meeting of Committee on Administrative Law 

Meeting with Legislative Adviser 

Meeting of Medical Jurisprudence Subcommittee on 
Interprofessional Conduct for Legal and Medical 
Professions 


Joint Meeting of Section on Administrative Law and 
Procedure and Section on Corporate Law Depart- 
ments 

Dinner Meeting of Committee on Military Justice 


Stated Meeting of Association, 8:00 P.M. Buffet Supper, 
6:15 P.M. 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Section on Litigation 
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21 


22 
23 
24 
25 
26 


28 


29 


30 


February 4 


February 5 


February 6 


CALENDAR 


Meeting of Arbitration Committee 

Meeting of Committee on Corporate Law 

Symposium: “Organizing World Trade—A Challenge 
for American Lawyers” 8:00 P.M. Speakers—Charles 
P. Taft, Esq., Mayor of Cincinnati, General Counsel, 
Committee for a National Trade Policy, formerly 
Special Assistant to Under-Secretary of State for Eco- 
nomic Affairs and Richard N. Gardner, Esq., Lec- 
turer, Columbia Law School; Author of “Sterling 
Dollar Diplomacy.” Buffet Supper, 6:15 P.M. 


Dinner Meeting of Committee on Copyright 

Dinner Meeting of Committee on Rent Control Laws 

Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 

Meeting of Library Committee 


Meeting of Committee on State Legislation 


Meeting of New York State Bar Association Section on 
Food, Drug and Cosmetic Law 


Meeting of New York State Bar Association Section on 
Antitrust Law 


Annual Meeting of New York State Bar Association 
Annual Meeting of New York State Bar Association 


Dinner Meeting of Committee to Cooperate with Inter- 
national Commission of Jurists 


Dinner Meeting of Committee on Admiralty 

Meeting of House Committee 

Dinner Meeting of Committee on Real Property Law 
Meeting of Committee on State Legislation 

Meeting of Section on Labor Law 


Dinner Meeting of Committee on Legal Aid 


Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Medical Juris- 
prudence 

Dinner Meeting of Committee on Professional Ethics 


Meeting of Committee on State Legislation 


Dinner Meeting of Executive Committee 
Joint Meeting of Section on Wills, Trusts and Estates 
and Section on Corporate Law Departments 


10 


February 7 


February 13 


February 18 
February 19 


February 20 


February 21 


February 26 


February 27 
February 28 
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Meeting of Medical Jurisprudence Subcommittee on 
Interprofessional Conduct for Legal and Medical 
Professions 


Dinner Meeting of Committee on Bill of Rights 

Dinner Meeting of Committee on Domestic Relations 
Court 

Dinner Meeting of Committee on International Law 

Meeting of Section on Jurisprudence and Comparative 
Law 

Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on Trade Regulation 


Meeting of Library Committee 


Meeting of Committee on Arbitration 
Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Section on Taxation 


Meeting of Medical Jurisprudence Subcommittee on 
Interprofessional Conduct for Legal and Medical 
Professions 


Dinner Meeting of Committee on Insurance Law 
Forum of Committee on Insurance Law 

Meeting of Section on Labor Law 

Meeting of Committee on State Legislation 


Meeting of Section on Litigation 


Meeting of Section on Banking, Corporation and Busi- 
ness Law 
Dinner Meeting of Committee on Copyright 

















The President’s Letter 


To the members of the Association: 


Even though this is being written just as the holiday spirit is 
beginning to build up, by the time it appears the New Year will 
have arrived. I have no message of great weight to impart to the 
membership, beyond expressing to all deep and sincere grati- 
tude for your encouraging and never failing support. I should 
like also to take this opportunity of recording a word of apprecia- 
tion for the intelligent, wholehearted devotion of the staff, with- 
out which officers, committees, and the library would wither into 
utter ineffectuality. 

May I express the wish that you all enjoy a happy, healthful, 
and successful 1957, and the hope that with your sustained efforts 
this Association will continue to make an ever increasing impact 
for the good of the profession and the community we serve. 


Louis M. Logs 
December 12, 1956 


Hungary and Suez—Problems in 
World Order 


By H. E. Sir Lestiz Knox Munro, K.C.M.G. 


Ambassador Extraordinary and Plenipotentiary 
Permanent Representative to the United Nations from New Zealand 


It has been observed that we are living in a time of revolution. 
As I survey unrest from North West Africa to the Far East, I have 
little doubt that this is so. Certainly the structure of North Africa 
has drastically altered. New Arab States have just achieved poli- 
tical, if not economic, independence. An ancient state on the Nile 
is subject to a military dictatorship whose declared policy is to 
control the most important international waterway in the world. 
In Eastern Europe there is a ferment of freedom among the 
Satellites. In one the ferment has grown into heroic rebellion, 
not even yet finally crushed by planes, tanks and machine-guns 
of an alien power. 

It is not my purpose to speak of the course of revolution in the 
Far East. Suffice it to say that the Communist Government in 
China is taking a profound interest in the revolutionary process 
in North Africa, the Middle East and Eastern Europe and that 
the policies of the West must take into account the designs of 
Peking and its blandishments to the peoples of Asia. Wars, un- 
rest and instability in the Middle East are damaging and dis- 
tracting to the West and unsettling in South East Asia. 

This is not a time for recriminations. It is a time for under- 
standing and tolerance, for building the foundations of the fu- 
ture and, above all, for strengthening the alliance of the United 
States and Britain, the very bulwark of the free world. 


I am addressing a distinguished group of lawyers. I think that 
I can properly say that the matters we are now considering are 


Editor’s Note: This lecture was given under the auspices of the Association’s Com- 
mittee on Post-Admission Legal Education, Ernest A. Gross, Chairman, at the 
House of the Association on December 13, 1956. 
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ones of mixed law and fact, and I suggest those of fact are of at 
least equal importance. Many sovereign states have a habit of 
twisting international law to suit their own interests and their 
own conception of the facts. In international matters it is impos- 
sible to divorce politics and law. I therefore make no apology for 
referring to international politics in their bearing on events in 
Egypt and Hungary. The basis of international law still rests on 
agreement and none the less because so much of that agreement 
rests upon the Charter. The agreement is differently construed, 
as Egypt has shown by her flouting of the decision of 1951 of the 
Security Council that she should cease blockading the Suez Canal 
against Israel. Egypt claims the prerogative of deciding that a 
Security Council decision is not in accordance with the Charter. 
In other words, sovereign states make their own interpretations 
of the Charter and of the decisions made by the principal organs 
of the United Nations. 

Moreover, reference to the United Nations is not universal or 
uniform. If the problem of the Middle East is to be solved in the 
United Nations, that machinery has not been used to settle the 
question of Indo-China and was only hesitatingly and incon- 
clusively employed in the case of the off-shore islands. Russia, the 
occupier of Hungary, denies the jurisdiction of the United Na- 
tions in the case of that unhappy country on the score of domestic 
jurisdiction, but eagerly supports the Assembly action when 
Anglo-French troops occupy Port Said. 


I. SUEZ 


We must consider the present crisis in relation to the long- 
standing background of unrest in the Middle East, and more re- 
cently the nationalization of the Suez Canal Company. I believe 
that too many in these days think the crisis started with the 
Anglo-French intervention. 


1. Let us examine the Arab-Israeli dispute. 


a. The original United Nations resolution adopted in 1947, 
which provided for the partition of Palestine, contained no 
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provision for its enforcement. This was and still is a demon- 
stration of the difficulty which the United Nations has in 
inserting “teeth” into its decisions. When the original par- 
tition resolution was adopted at the Committee stage, New 
Zealand abstained because of the absence of enforcement 
machinery; subsequently, in the General Assembly we 
supported the settlement but expressed the belief, shown 
only too clearly to be true, that, in the absence of provisions 
for enforcement, the settlement would not last. 

Subsequently, New Zealand suggested that Jerusalem 
should be neutralized, and its neutrality maintained by a 
United Nations force, to which my country offered to 
contribute. It will thus be clear that proposals for a United 
Nations force in Palestine are by no means new. 


b. There is no need to consider in detail the Arab-Israel 
situation as it developed. It has never been reduced to tran- 
quility. The parties do not meet around the table. More- 
over, it is only fair to say as far as Israel is concerned that 
Egypt has constantly affirmed her intention to destroy the 
Jewish State and that up to the very time of the Israeli 
invasion. 


2. Asignificant and sinister event has been the penetration of the 
Middle East by the Soviet Union through the export of huge 
quantities of arms to Egypt and to a lesser degree to Syria. Soviet 
intrusion into the Middle East is of course not new; Russian 
aspirations in the Middle East go back even beyond the establish- 
ment of the Soviet system. The most notable previous example 
of Soviet intrusion occurred in Iran immediately following the 
Second World War and was the first question to be considered 
by the newly established United Nations Security Council. 


g. The Arab States have manifested an intense nationalism and 
anti-colonialism. While the origins of these attitudes are under- 
standable, they have become distorted in an unfortunate and 
wholly unjustified way. In the case of the Suez Canal, for ex- 
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ample, whose true purpose has been to serve the interests of the 
Middle East and the world in general, international operation 
has been quite unfairly and untruly identified with colonialism. 


4. Nationalization of the Suez Canal Company. 

This sudden and arbitrary action, whose legality I am not 
alone in questioning, took place on 26 July. It is a mark of the 
patience of the two great Western Powers, so profoundly affected 
by this seizure, that they did not intervene in Egypt until 31 
October and then only after the Israeli invasion of that country 
threatened to reach the Canal. 


(i) The immensity of the threat to British, West European and 
Asian countries, and to a lesser extent the United States, 
as a result of the Egyptian seizure of the Canal, was generally 
recognized. 


(ii) There was an unmistakable note of menace in the circum- 
stances in which nationalization took place. I have only to 
mention these points: 

the flamboyance and bitterness with which Colonel Nas- 
ser’s decision was announced; 

the lack of warning, the failure to consult even neighbor- 
ing Middle East States; 

the application of military measures in the Canal Zone; 

the threats of imprisonment to Company employees who 
might seek to leave the Company’s service. 

Finally, there was the clear indication that the Canal 
would be manipulated for national purposes. 


Apart from the serious political implications, interesting legal 
questions arise:— 


(i) Nationalization was a breach of the concessions, and in that 
sense at least an “‘illegal” act. 

(ii) What was the true nature of the Company—Egyptian or 
French? Could its existence be extinguished by an act rely- 
ing for its effect on Egyptian domestic law? 

Lord McNair has pointed out that the statutes of the 
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Company and other instruments contain a number of pro- 
visions bearing upon its peculiar status, for instance, fixing 
its siege at Alexandria and its administrative domicile in 
Paris, stipulating that, as a societe anonyme it shall be gov- 
erned by French company law in all matters affecting its 
constitution and the mutual relations of its members, with 
a right of appeal from arbitrators to the Court of Appeal in 
Paris. 


(iii) Who owns assets of the Company outside Egypt? 


(iv) From the point of view of international law, an act of na- 
tionalization must be accompanied by adequate and prompt 
compensation. 


Let me quote from “Foreign Confiscations in Anglo-American 
Law” by Professor Edward D. Re of St. John’s University School 
of Law, p. 16: 


“If the particular nationalization decree does not provide for, or refuses 
to grant compensation, or if the offer of compensation is inadequate or illu- 
sory, the nationalization law is in effect confiscatory, and the principles ap- 
plicable to confiscatory decrees should apply and determine the effect to be 
given such a law when it is examined in the courts of a State other than the 
one decreeing the nationalization. However, if there is a granting or an offer 
of adequate compensation, the law resembles an expropriation of the 
property. In connection with the Mexican expropriations of the property 
owned by American citizens, former Secretary of State Cordell Hull wrote, 
‘The taking of property without compensation is not expropriation. It is 
confiscation. It is no less confiscation because there may be an expressed 
intent to pay at some time in the future.’ 

“Although many of the post-war nationalization decrees do not profess 
to be confiscatory in nature, in fact, confiscatory features are predominant in 
many of them. Consequently, one cannot speak with certainty regarding a 
particular nationalization decree unless and until it is examined to ascertain 
its provisions regarding the manner in which it purports to affect the specific 
property in question, and the true nature of the compensation offered.” 


The Presidential Decree on the nationalization of the Suez 
Canal Company of 26 July 1956 provided that stockholders of 
the Suez Canal Company should be compensated for the shares 
they owned in accordance with the value of the shares shown in 
the closing quotations of the Paris Stock Exchange on that day. 
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The payment of the indemnity is to be effected “after the nation 
has taken delivery of all the assets and properties of the national- 
ized company.” 


Has the requirement of international law been fulfilled? In- 


deed, it can be seriously questioned whether Egypt has had at 
any time the capacity to pay prompt and adequate compensation. 


(v) There is the question of the reference, in the preamble to 


the 1888 Treaty, to the desire of the signatory governments 
“to establish by a Conventional Act a definitive system, in- 
tended to guarantee at all times and to all the powers, the 
free use of the Suez Maritime Canal and thus to complete 
the system under which the navigation of this Canal has 
been placed by the Firman of His Imperial Majesty the 
Sultan, dated 22 February 1866, and sanctioning the con- 
cessions of His Highness the Khedive.” 

It can be convincingly argued that the concessions and 
convention together constituted the “definitive system’”—the 
original French text says “un regime definitif’—and that 
nationalization of the Suez Canal Company broke the system. 

I suggest that the Treaty looked to the continuation of 
the concessions at least to 1968. Did not then the termination 
of concessions 12 years before that date amount to a breach 
of treaty? That at least is the view of the Prime Minister of 
Australia, the Rt. Hon. R. G. Menzies, an eminent con- 
stitutional lawyer who, in one of his speeches, has referred to 
Colonel Nasser’s affirmation of the concession when he made 
a detailed agreement with the Company providing for the 
investment in Egypt of great sums of its assets, and that very 
shortly before the nationalization. 


II. ISRAELI INVASION OF EGYPT 


This took place on 29 October. There is not one scrap of evi- 


dence that this took place with British collusion. My Govern- 
ment does not justify the Israeli invasion, although it under- 


stands the provocation to Israel. 
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The Anglo-French ultimatum was delivered on 30 October 
and was followed by Anglo-French bombardment of military tar- 
gets on 31 October and subsequently by invasion on 5 November. 
May I here refer to the mendacious propaganda about Anglo- 
French atrocities. The truth is that there never has been an 
intervention conducted with more forbearance and care, even 
to the point of sacrificing military interests. Many of you will 
have read Hanson Baldwin’s article in the New York Times of 
last Monday, which shows the extent to which this sacrifice was 
carried. 

The New Zealand Government has throughout had full con- 
fidence in the intentions of the United Kingdom and France. 
We regarded the measures taken by those countries as an emer- 
gency action of a limited nature designed to deal with a situation 
of great political danger, a situation likely to deteriorate still 
further unless checked by drastic action. That it was police ac- 
tion and no more is, we feel, established by British readiness from 
the outset to hand over Anglo-French responsibilities to an effec- 
tive United Nations force. I would like to draw your attention to 
a very significant statement by General Abdul Hakim Amer, 
Egyptian Commander-in-Chief, who said in a broadcast by Cairo 
Radio on Friday, 30 November 1956, that Saudi Arabia, Jordan, 
Yemen and Syria, were ordered on 29 October to meet Israeli 
aggression against Egypt, in accordance with the existing mili- 
tary agreements among them. These orders were changed as soon 
as it became obvious that the decisive battle would be with 
Britain and France and not with Israel. Anglo-French interven- 
tion in Egypt forestalled a unified move by Arab States to rally 
to Egypt’s aid against last month’s Israeli attack. 

This shows most clearly that had it not been for the Anglo- 
French action there would have been a major conflagration in 
the Middle East. 

It is relevant to point out that the United States already where 
its essential interests have been or may be affected has under- 
taken action not in strict conformity with the United Nations 
Charter. 
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In a letter published in the ““Times” of Monday, 5 November, 
Professor A. L. Goodhart, a well-known American international 
law expert and Master of University College, Oxford, and much 
respected, I believe, in this Association of the Bar, recalls action 
taken by the United States in January last year when Chinese 
Communists threatened to attack the island of Quemoy held by 
the Nationalists. 

The United States regarded the defence of this island as an 
essential part of its national interest and, writes Professor Good- 
hart, “On January 24th, 1955, President Eisenhower, in a mes- 
sage to Congress, asked for formal authority to take such military 
action as might be required, including action against mainland 
if concentration of Chinese troops there was such as to constitute 
immediate threat. The President said: 

‘We believe that the situation is one for appropriate action of the United 
Nations under its Charter for the purpose of ending present hostilities in that 
area. We would welcome assumption of such jurisdiction by that body. 
Meanwhile, the situation has become sufficiently critical to impel me, with- 


out awaiting action by the United Nations, to ask Congress to participate now 
by specific resolution in measures designed to improve prospects for peace.’ ”’ 


The President’s views were supported by Sir Anthony Eden 
on behalf of Her Majesty’s Government in the House of Com- 
mons, Professor Goodhart continues, and within a few days Con- 
gress voted by overwhelming majority the powers for which he 
asked. The threatened attack on Quemoy never materialized and 
Mr. Dulles attributed this to the warning that the United States, 
though not directly attacked, was prepared to use force in de- 
fence of its vital interests and for the maintenance of peace. 

The Professor then asked to what extent these circumstances 
were analogous to the present Suez situation. The seizure of the 
Canal by Colonel Nasser constituted a threat to the British and 
French interests more immediate than the American interest in 
Quemoy and was also a threat to Israel, which Nasser planned to 
destroy. 

“In these circumstances,” the Professor points out, “it would 
not have been surprising if direct action had been taken, but the 
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London Conference, by a large majority, decided to negotiate 
with Nasser.” 

The intransigence of Egypt made any settlement impossible 
after reference to the United Nations and was followed by re- 
peated Egyptian infiltration over the Israel border, the Jordan 
elections and Jordan-Egyptian military alliance. 

“Whether strictly legal or not, Israeli retaliation can hardly 
have been unexpected,” states Professor Goodhart. 

“In these circumstances, what steps should Great Britain have 
taken?” he asks. “An easy answer would have been to join in 
appeal to the United Nations, but as in the case of Quemoy the 
situation was too critical to await action by the Security Council 
for there was a strong risk that, if there was any delay, war be- 
tween Israel and Egypt would spread throughout the Middle 
East. This threat has been successfully met.” 

The Professor concluded that, “Now it will be possible, after 
fighting has ceased, to deal with the problem as a whole. Finally, 
there is hope that a United Nations police force, with power to 
guarantee order, will be established. It will then become clear 
that the United Nations has been transformed from a society 
which in the past have proved to be largely ineffective into an 
efficient machine for the maintenance of peace.” 

In my view, Professor Goodhart’s observations in relation to 
Quemoy give valuable perspective to the action taken in Egypt 
by the United Kingdom and France. I suggest too that the Se- 
curity Council debates on Guatemala, in which I participated, 
should also form part of the background against which the 
Anglo-French action is assessed. 


III. UNITING FOR PEACE 


On go October, the Security Council resolution asking for a 
cease-fire was vetoed by Britain and France. Then came the call- 
ing of an Emergency Session of the Assembly under the Uniting 
for Peace resolution. 
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This is the first time that this procedure has been invoked; 
it is therefore a landmark in United Nations history. It is gen- 
erally conceded that the achievements of the General Assembly 
under the Uniting for Peace procedure were creditable. It may 
be of interest, however, to recall that at the time the procedure 
was initiated, the United Kingdom and France advanced a num- 
ber of arguments why the Uniting for Peace resolution was 
inapplicable. 

The resolution provides for the calling of an emergency spe- 
cial session of the Assembly “if the Security Council, because of 
lack of unanimity of the permanent members, fails to exercise its 
primary responsibility for the maintenance of international peace 
and security in any case where there appears to be a threat to the 
peace, breach of the peace, or act of aggression.” 

As the United Kingdom representatives pointed out at the 
time, the Yugoslav resolution calling for an emergency session 
was presented during the consideration of the second of the two 
Middle Eastern items (the Egyptian complaint), whereas the veto 
had been cast during the consideration of the first of these two 
items (the United States complaint). No resolution had been 
voted on under the Egyptian item; technically, therefore, the 
procedure was inapplicable. 

In the second place, it was argued, the Uniting for Peace reso- 
lution can be invoked only following action under Chapter VII 
of the Charter. Action under Chapter VII requires that the 
Council should determine the existence of a threat to or breach 
of the peace, or of an act of aggression. The vetoed resolutions 
contained no such finding. 

It is noteworthy that little attempt was made to controvert 
these legal arguments; they were merely brushed aside by the 
majority as “technicalities.” 

The Soviet had always argued in the past that the Uniting for 
Peace procedure was illegal. But in the Canal problem it accepted 
the procedure and this later proved significant in relation to 
Hungary. 
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IV. RESIDUAL PROBLEMS BEFORE THE UNITED NATIONS 


At the present time and in the light of the impending with- 
drawal of Anglo-French forces from Egyptian territory, the 
United Nations is confronted with three problems:— 


1. Clearance of the Suez Canal; 

2. The future operation and functions of the United Nations 
Emergency Force; 

3. The preparation of a peace settlement between Israel and 
her Arab neighbours. 


Egypt’s action in blocking the Canal was a clear violation of 
the 1888 Convention which permits no justification for blockage 
on military or security grounds. It is relevant to point out that 
the blocking was performed before the commencement of hos- 
tilities. The measures taken could not be justified as being of a 
defensive character, and indeed went far beyond what was 
militarily necessary to block the Canal. The extent of the damage 
done is not, I believe, generally known. Apart from the large 
number of sunken ships, there was much wanton damage to in- 
stallations. This was pure sabotage. 


V. UNITED NATIONS FORCE 


It is in relation to the United Nations Force that the United 
Kingdom and France have most clearly demonstrated their will- 
ingness to cooperate with the United Nations. It is to be hoped 
that “this act of faith” will prove justified. The germ of the idea 
that the United Nations force should be created was Sir Anthony 
Eden’s statement that the United Kingdom was ready and willing 
to hand over to the United Nations as soon as it was in a position 
to undertake responsibility. Surely this is a convincing demon- 
stration of Britain’s readiness to hand over to the United Na- 
tions when the world organization was ready to act. Mr. Lester 
Pearson followed up Sir Anthony Eden’s proposal by the historic 
Canadian proposal for an Emergency United Nations Force. 
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The significance for the United Nations of this action, both 
generally and in relation to the Middle East, is very great. At 
last and as a result of the Anglo-French police action, the United 
Nations has a means of making its decisions effective. To some 
extent we now have a substitute for the arrangement envisaged 
in Chapter VII of the Charter. At the same time, it is important, 
I think, to keep in mind exactly what has been accomplished. The 
Emergency Force is in no way a body permanently commissioned 
to keep and, if necessary, to enforce the peace. As the Secretary- 
General observed in his first report on the Force, “It would be 
more than an observers’ corps but in no way a military force 
temporarily controlling the territory in which it is stationed.” 


As the Canadian representative, M. Pinard, said in the General 
Assembly— 

“The United Nations Emergency Force is not so much 
a fighting force as a police contingent endowed with in- 
ternational authority which the United Nations has inter- 
posed between forces which have themselves accepted a 
cease-fire and the obligation to withdraw on the under- 
standing that the United Nations would put its own in- 
dependent forces into the area to secure and supervise 
the cease-fire.” 


I do not seek to diminish the importance of the Force, the 
establishment of which I regard as more momentous in its way 
than the creation of the United Nations force in Korea, of which 
it must be remembered that first, it was established by the Se- 
curity Council only because the Russians were absent from the 
crucial meeting, and, second, only sixteen nations contributed 
to the force, the bulk of responsibility falling on the United 
States, which had forces in the area. 

But it must be remembered that there is much to be done if 
the Emergency Force is to provide a firm basis for United Nations 
action in analogous situations in the future. Particularly, I think 
does this relate to preparedness of United Nations members who 
have voted for establishment of the Force to shoulder the obliga- 
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tions, financial and otherwise, which its creation involves. At 
the present time, there is considerable reluctance within the 
General Assembly to agree that the financial responsibility im- 
posed by the maintenance of UNEF should be divided amongst 
all members in accordance with the budgetary scale of assess- 
ments. My own country’s attitude is of some interest in this 
respect. 

In the course of the studies undertaken in 1951 and 1952 by 
the Collective Measures Committee, New Zealand expressed the 
view that the success of collective security action by the United 
Nations must depend, first on the will and determination of 
individual states and second, on the need for any such action to 
be as universal as possible. 

New Zealand regarded it as entirely inappropriate that all ex- 
penditure incidental to the military operations undertaken by 
the United Nations should be borne exclusively by those mem- 
bers of the Assembly which provided military elements. We 
urged, accordingly, that there be special study of the ways in 
which the military, financial and other assistance to be accorded 
by the United Nations in the case of collective action might be 
more equitably shared. 

We have always held that the United Nations will get nowhere 
until the countries represented there acknowledge that member- 
ship involves responsibilities as well as privileges, and that these 
must be borne not by a fifth or a quarter of the membership, 
but by all. 

That principle was endorsed in the two reports of the Col- 
lective Measures Committee and has, in our view, been approved 
by the Assembly itself in its acceptance of the Committee’s re- 
ports. 

New Zealand considers, accordingly, that apportionment of 
the obligation for UNEF should be in accordance with the scale 
of budgetary assessments agreed upon for the forthcoming year. 
On any other basis we consider that the system of international 
collective security, which the United Nations was intended to 
create, would have little meaning and a meagre future. The 
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United Nations cannot, we think, expect to be treated seriously 
if its members display unwillingness to meet the cost of imple- 
menting their own decisions and if the burden of police action 
is always to fall on a few. 

On the third question before the United Nations—the prepara- 
tion of a broadly based settlement between Israel and the Arab 
states—I will say only this. It is the view of my Government that 
the continued tendency on the part of the United Nations to 
retreat from its responsibilities in relation to the Palestine 
question was a dominant—though by no means the sole—factor 
in the situation which led to Anglo-French intervention in Egypt. 
At the present time, the United Nations General Assembly has 
before it two United States resolutions relating to long-term as- 
pects of the Palestine problem. There have been practical and 
persuasive explanations why no effort has yet been made to pro- 
ceed with these resolutions. In general, I accept these explana- 
tions. But I cannot but feel that once again, when confronted 
with the harsh realities of Palestine, the General Assembly ‘is 
tending not to discharge its responsibilities but to evade them. 
If so, the implications for the Middle East and the world are 
serious indeed. I hope that I am wrong. 


VI. HUNGARY 


It is unnecessary for me to recapitulate the events leading up 
to the Hungarian crisis. It will be recalled, however, that within 
the United Nations, following the application of a Soviet veto 
in the Security Council, the Uniting for Peace resolution was 
again invoked and the second Emergency Session of the General 
Assembly took up the question. As I have already observed, the 
Soviet Union did not seek to deny the legality of this procedure, 
but chose instead to challenge the Assembly’s competence on the 
grounds that events in Hungary were a matter of domestic juris- 
diction, the Russian forces having been invited in by the Govern- 
ment of Hungary. 

Certainly, doubt has continued to surround the circumstances 
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in which the entry of Soviet troops took place. But whether or 
not it was Mr. Gero or Mr. Nagy who invited Soviet troops to 
enter, it is undeniable that Mr. Nagy asked that they should be 
withdrawn. Moreover, quite apart from the clear evidence that 
Soviet troops have remained in Hungary against the will of the 
government and the people, their actions there have constituted 
a breach not only of the human rights clauses of the United Na- 
tions Charter but also of the Peace Treaty with Hungary and of 
the Genocide Convention. They were, indeed, even in contra- 
vention of the Warsaw Pact which was intended to apply only to 
attack from outside the area and did not provide any legal justifi- 
cation for the despatch of Soviet troops to Hungary. 

I would ask that you examine the pronounced qualitative 
difference between the action taken in Egypt by Britain and 
France and that taken in Hungary by the Soviet Union. In my 
view, the United Kingdom and France did what they believed 
to be right; the Soviet Union did what it knew to be wrong. 
Moreover, the United Kingdom and France acted against a back- 
ground of years of provocative actions against them by Arab 
countries of the Middle East, and by Egypt in particular. The 
Soviet Union’s action, on the other hand, was but the last and 
most terrible of its own numerous deeds of injustice and oppres- 
sion against Hungary. 

It is this qualitative difference between the two incidents and 
the contrast in outlook of the countries principally involved that 
has been responsible for the differing degree of effectiveness with 
which the United Nations has been able to act in relation to 
the two crises. 

In the Middle East, from the very outset, the United Kingdom 
and France have demonstrated their willingness to cooperate 
with the decisions of the Assembly in relation to the creation of 
the United Nations Force and its installation in Egypt. The 
United Nations has therefore been enabled to appear effective 
in his situation and has increased its prestige. Whether or not 
this prestige will be maintained will depend upon the resolution 
and objectivity which the General Assembly is able to display in 
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its search for a settlement of the problems of Palestine and of 
traffic through the Suez Canal. But, in the meantime, there is 
much for which the United Nations deserves, and has won, credit. 

In relation to Hungary, on the other hand, the United Nations 
has been able to achieve little, other than to record the moral 
indignation felt throughout the world. 

The conclusion to be drawn from this is that in circumstances 
where any of the Great Powers are not prepared to cooperate— 
as the United Kingdom and France are—with the world organi- 
zation, the United Nations cannot take effective action unless 
other Great Powers are prepared to impose sanctions or perhaps 
even to risk a world war. The central feature in the Hungarian 
crisis is that the United States and the other Western Powers are 
not prepared to risk war with the USSR, an understandable 
reluctance which prevents the United Nations from achieving 
any solution to the situation. 

We have therefore the circumstance that Britain and France 
were stopped, by Great Power pressure in the United Nations, 
from completing a police action against a military dictatorship 
notorious for its breach of faith and its ambitions. It was a police 
action which the United Nations had shown itself initially un- 
ready to perform. The great and beneficial result of the Anglo- 
French action is that the United Nations has now interposed its 
own police force, a step which Sir Anthony Eden had from the 
outset desired. 

We have reached the position, if the arguments of the critics 
of Britain and France are true, that however imminent and 
serious the danger, no power, except in self-defense, can use force 
to protect its vital interests and to preserve the peace, save with 
the consent of the Security Council and therefore of Russia, or 
and if that consent is not forthcoming, then only with the consent 
of two-thirds of the members of the Assembly. 

In great degree, the power of the General Assembly depends 
upon its capacity to bring the force of moral opinion to bear. 
But the force of world moral opinion is likely to be effective only 
in countries within which domestic moral opinion also can de- 
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velop. This is true of Britain and France but has no relevance 
in the Soviet Union where domestic moral opinion has no impact. 

There is thus this final conclusion. The United Nations is not 
of itself a substitute for power. Resolutions which are not backed 
by force or the fear of force, or by economic pressures, will not 
change the course of history and certainly will not redress the 
wrongs of an oppressed people, as the situation in Hungary only 
too unhappily shows. 

The Assembly of the United Nations succeeded in persuading 
Britain and France to accede to its recommendations primarily, 
if not only, because two Great Powers backed these recommenda- 
tions and, in the case of the United States, declined to proceed 
with steps to remedy Europe’s desperate oil situation until there 
was satisfactory evidence of the intention to withdraw Anglo- 
French troops from Egypt. 

Burke wrote that we should “make the Revolution a parent of 
settlement and not a nursery of future revolutions.” It was not 
until the Congress of Vienna that settlements were produced of 
some durability. It is now the task of the United Nations, con- 
fronted by such revolutionary processes in the Middle East, to 
complete the job it has begun, to see that its forces of many na- 
tions remain in the area until the Suez Canal is restored to use 
and until the Canal is insulated from national politics in accord- 
ance with the six principles enunciated by the Security Council 
and until there is a final settlement of the Arab-Israeli relations. 
If the world organization does less, it will not have made its re- 
cent decisions against Britain and France a parent of settlement; 
it will, to vary the metaphor, have permitted the soil of the 
Middle East to produce an even greater crop of troubles to plague 
the area and the world. 

Let me end with a quotation from your Vice President, who 
has stressed the continuing need for the Anglo-American alliance 
and for its strengthening. As the Ambassador of a country closely 
allied with you under the ANZUS Treaty, I can certainly add my 
voice to what Mr. Nixon said so eloquently on 6 December:— 

“One must conclude,” said the Vice President, “by admitting 
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that the outcome of the struggles in the Middle East and in the 
satellites cannot be easily foreseen at this stage. However, the 
naked exposure of the nature of Soviet intentions in Hungary 
must tend to discredit the Soviet Union and weaken its influence 
in many parts of the world. In contrast to this, it is well recog- 
nized in the United States that the Western alliance is a powerful 
force for good in the world, and must be strengthened.” 

I shall go further: if that alliance were permitted to weaken, 
things would go badly with us all. I am convinced that all my 
brethren here, engaged in the practice of the common law, the 
joint heritage of the United States and the British Common- 
wealth, will be united to cure our present misunderstandings, 
temporary as they are, and to increase our unity for the peace 
of all mankind. 








Prohibited Discounts Under the 
Banking and General Corporation Laws: 


The Impacts of 
Miller v. Discount Factors, Inc. 


By MILTon P. KuPFeEr’ 


In May 1956, our Court of Appeals staggered the financial and 
commercial mechanism—and the executives and lawyers who are 
responsible for its operation—by its opinion in Miller v. Discount 
Factors, Inc., 1 N. Y. 2d 275.” 

As is now well known, the case dealt with Sections 131 of the 
Banking Law and 18 of the General Corporation Law, which 
forbid business corporations from making “discounts” and en- 
gaging in other banking activities. The definition of “discount,” 
like that of feminine beauty, lies largely in the eyes of the ob- 
server, but, as interpreted in the Miller case, it constitutes the 
deduction, in advance, of interest or other compensation (such 
as a bonus) for the use or advancement of money as a loan, how- 
ever the deduction is mechanized, couched, or phrased. 


I 
THE FACTS AND HOLDING IN THE MILLER CASE 


Stripped to their essentials, what were the facts’ and holding 
in the Miller case? The action was by a corporate holder, Dis- 
count Factors, Inc. (herein called “Discount’’), against an indi- 


1 Grateful acknowledgment is made to my associate, Robert M. Blum, Esq. and 
to my assistant, Miss Lilian Rittenband, respectively, for their research and organi- 
zation of the material in this paper. 

2 The Court divided five to two: the dissenting judges did not write. 

* The facts have been greatly simplified in order to focalize the issue. 


Editor’s Note: This paper constitutes a lecture, edited for publication, delivered 
at the House of the Association on November 14, 1956, under the auspices of the 
Section on Banking, Corporation and Business Law of the Association’s Committee 
on Post-Admission Legal Education. Mr. Kupfer served as Chairman of the Asso- 
ciation’s Committee on Bankruptcy and Corporate Reorganizations. 
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vidual indorser (Miller) of five unsecured negotiable notes, de- 

livered in consideration of a loan made by Discount to Philip 

Freeman Co., Inc. (herein called “the Freeman Company’). Dis- 

count was a non-banking corporation, organized under the Stock 

Corporation Law. The notes, aggregating $15,000 in principal 

amovuut, were drawn by the Freeman company to the order of 

its President, Walter Freeman, and indorsed by him and Miller. 

Since no consideration passed to either Miller or Freeman, the 

notes had no viable economic or legal inception prior to their 

delivery to Discount. ‘They bore interest at six per cent and were 
payable over a period of one to six months. 
Discount issued the following checks—two, totalling $13,825, 

_ tothe order of the Freeman company, which were delivered to, 

, and deposited by, it; another, for a bonus of $675, to the order 
of Walter Freeman, which was indorsed by him and returned 
to Discount; and a final check for $500, to the order of the broker, 

7 which was delivered to him with the consent of the Freeman com- 
pany. The effective yield on the transaction was about twenty- 

; four per cent per annum.‘ Upon the bankruptcy of the Freeman 

company, Discount sued Miller, as indorser. 

The basic question, of course, was whether the transaction was 
a prohibited discount under Section 131 of the Banking Law 
and Section 18 of the General Corporation Law. These statutes 
are commonly known as, and will herein collectively be called, 
“the restraining acts.” 

4 The first sentence of Section 131 (1) of the Banking Law pro- 

, hibits the issuance of “‘notes or other evidences of debt to be 

: loaned or put in circulation as money,” and then, so far as ma- 

terial, the subsection provides:— 





- “No corporation, domestic or foreign, other than a national bank or a 
federal reserve bank, unless expressly authorized by the laws of this state, 
shall employ any part of its property, or be in any way interested in any 
fund which shall be employed for the purpose of receiving deposits, making 





“Since the loan was made to a corporation (the Freeman company), no issue of 
)- usury was involved. (General Business Law, § 374; Jenkins v. Moyse [1930], 254 
N. Y. 319) 
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discounts, receiving for transmission or transmitting money in any manner 
whatsoever, or issuing notes or other evidences of debt to be loaned or put 
into circulation as money. All notes and other securities for the payment of 
any money or the delivery of any property, made or given to any such associa- 
tion, institution or company, or made or given to secure the payment of any 
money loaned or discounted by any corporation or its officers, contrary to 
the provisions of this section, shall be void.” 


And, again so far as material, Section 18 of the General Cor- 
poration Law provides: 


“No corporation, domestic or foreign, other than a corporation formed 
under or subject to the banking laws of this state or of the United States, and 
except as therein provided, shall by any implication or construction be 
deemed to possess the power of carrying on the business of discounting bills, 
notes or other evidences of debt, of receiving deposits, of buying and selling 
bills of exchange, or of issuing bills, notes or other evidences of debt for 
circulation as money, or of engaging in any other form of banking.” 


The Miller case held: 


1. that, since the notes had no legal or economic inception prior to their 
negotiation to Discount and the compensation for the use of its money was 
deducted in advance, the transaction was a discount of the notes which was 
prohibited to Discount; that the notes, therefore, were void; and, in end- 
result, that the indorser was not liable thereon; 

2. that, when a discount is taken, the mathematical gymnastics by which it 
is set up will not avail the plaintiff; 

g. that it was no avail to Discount that (a) lending, as such, even on notes, 
is not exclusively a banking function and was intra vires to it both by 
statute® and under its charter powers, and (b) that the instant transaction 
may have been (so far as Discount was concerned) an isolated one. 


5 In 1935, the following terminal proviso was added to this Section 18 (Laws of 
1935, Chapter go5):— 

“provided *** that engaging in the business of loaning money in this state 

on bonds, notes or other evidences of indebtedness, secured by deeds of trust 

or mortgages upon real property or personal property situated in, upon or 

appurtenant thereto, *** shall not be deemed or construed to violate any 

of the provisions of the banking law.” 


Since the notes in the Miller case were unsecured, this proviso had no applica- 
tion thereto, but, as we shall later see, becomes of considerable importance in other 
contexts. 

* Stock Corporation Law, Section 18. 
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PROHIBITED DISCOUNTS 


I 
THE RESTRAINING ACTS 


Believe it or not, in order fully to understand the purpose and 
thrust of the restraining acts, one must go back to Mohammed. 
When he attained hegemony over the Arab world, he encount- 
ered three evils. The first was the excessive use of liquor, and the 
second was the eating of pork, which was not easily preserved in 
torrid climates. He disposed of these two summarily, by appro- 
priate proscriptions in the Koran, which have persisted to this 
day. 

The third evil was the excessive interest charged by money- 
lenders, which Mohammed attempted to dispose of with equal 
dispatch, by simply prohibiting, as usury, the charge of any in- 
terest for the use of money. But he reckoned without the shrewd- 
ness of the money-lenders, who immediately resorted to the 
simple procedure of having a borrower sign a note for one 
hundred piasters, in consideration of an advance of ninety. ‘Thus 
emerged the concept and mechanics of discount. Why it, too, was 
not proscribed in the sixth, or many succeeding, centuries, re- 
mains shrouded in the cloak of history.’ 

In any event, the curtain falls until 1804, when the restraining 
acts were enacted by the New York legislature in their original 
form, and against a background and for purposes quite different. 
Since, at that time, only those specifically chartered by special 
and separate acts of the legislature could conduct a banking busi- 
ness, the first (or legal) objective was to protect that monopoly. 
Secondly, at that time, notes issued by such banks circulated freely 
as money,’ and the second (or economic) objective was to guard 
against the potential inflationary abuse of this circulating 
medium. Obviously, if every Tom, Dick and Harry of a corpora- 





* The author cannot claim credit for unearthing this interesting bit of historical 
lore. Entirely without reference to legal matters, it was developed by Mr. Vincent 
Yager, Senior Vice-President of the Harris Trust & Savings Bank of Chicago, in an 
address contained in the Proceedings of the Eleventh Annual Convention of the 
Commercial Finance Industry (1955), at page 177. 

* Curtis v. Leavitt [1857], 15 N. Y. 9, at pages 68-69, 74-78; Meserole Securities Co. 
v. Cosman [1930], 253 N. Y. 130. 
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tion could circulate its own notes upon the security of discounted 
commercial paper, the inflationary potentialities would have 
been limitless. 

But in subsequent days, both objectives passed into limbo. In 
1838, the policy of the special chartering of banks was abandoned, 
and it became the settled public policy of our state to lay the 
field of banking open to anyone—subject, of course, to initial 
licensing and subsequent supervision by the Superintendent of 
Banks. And, in the economic field, state-bank notes became obso- 
lete—if, indeed, not outlawed—when the national bank structure 
was set up during the war between the states. Originally circulat- 
ing at all sorts of “‘rates,” they have been unheard of for nearly a 
century. 

The restraining acts originally levelled their interdicts against 
individuals, partnerships, and corporations, but, since 1837, the 
proscription has applied only to non-banking corporations. This 
narrowing of the restriction may have been grounded in the 
furtherance of the anti-inflation objective, or, more probably, in 
order to confine corporations to the exercise of their charter- 
powers.” In any event, the restraining acts have remained on the 
books, and the foregoing background has been sketched for the 
purpose of furnishing the setting for their present interpretation. 


Ill 
THE DRAMA OF THE CASES 


(A) 
Act I: The Earlier Authorities 


Litigation under the restraining acts was not long in coming. 
but the early cases were all of doubtful import, and cast little 
light upon the problem sharply presented by the Miller opinion. 
In 1820~30, there was a bevy of them, known as “the Utica In- 


* Pratt v. Short [1880], 79 N. Y. 437, at page 448; footnote 13, infra. 
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surance Company cases.” And in Curtis v. Leavitt [1857], 15 
N. Y. 9, the Court delivered itself of a gargantuan 252-page 
opinion, which does contain some nuggets. Naturally, they were 
somewhat buried under the weight of the deliverance. 

The first cases which cast real light upon the Miller question 
are a trio decided in 1879-1880 (New York State Loan & Trust 
Company v. Helmer [1879], 77 N. Y. 64; Pratt v. Short [1880], 79 
N. Y. 437; Pratt v. Eaton [1880], 79 N. Y. 449). In all of them, a 
non-banking corporation (or its representative) was the plaintiff. 

The Helmer case arose on demurrer to defenses. ‘Two negoti- 
able notes had been executed by the defendants to their own 
order, and were transferred, before maturity, to the plaintiff. 
The answer alleged that the plaintiff was conducting a general 
banking business, including the acceptance of deposits and the 
honoring of checks, and that the proceeds of the discount were 
made available to the defendants in that manner. 

The defenses were upheld on the ground, patently sound, that 
the plaintiff was conducting a general banking business, in viola- 
tion of the predecessor of Section 131 of the Banking Law, and 
that the notes were taken in the course of the conduct of that 
business. This is the main, and virtually sole, thrust of the 
opinion, although since, factually, the transaction constituted a 
discount in the Milier sense, the decision could also have been 
rested on that ground. Indeed, though the Court so treated the 
transaction, this factor constituted little, if any, part of the ratio 
decidendi. In any event, the notes were held void, but the Court 
specifically left open the question as to whether the plaintiff had 
a right of action to recover back the money loaned.” 

In Pratt v. Short [1880], 79 N. Y. 437, the Court decided that 





® Utica Ins. Co. v. Scott [1821], 19 Johns. 1; Utica Ins. Co. v. Kip [1827], 8 Cow. 
20; Utica Ins. Co. v. Caldwell [1829], 3 Wend. 296; Utica Ins. Co. v. Bloodgood 
[1830], 4 Wend. 652. See also N. Y. Firemen Ins. Co. v. Ely [1824], 2 Cow. 678. 

™ The concluding sentence of the opinion reads:— 

“It is not necessary to consider whether the plaintiff has a right of action 

to recover back the money loaned; and it is sufficient to say, that as the 

action is brought upon the notes, it must be disposed of without regard ta 

any other contract.” New York State Loan & Trust Company v. Helmer 
[1879], 77 N. Y. 64, at page 72. (italics supplied). 


36 THE RECORD 


question. The action was by Pratt, the receiver of a safe deposit 
company, not authorized to exercise banking functions, against 
the indorsers of an unsecured negotiable note. The note had 
been executed “upon a debt owing by the maker to the payees,” 
and was, in turn, indorsed by them to the plaintiff-corporation, 
which paid the indorsers, presumably less than its face amount, 
therefor. Since the note had had a valid legal inception prior to 
its negotiation to the plaintiff, such negotiation did not constitute 
a discount in the Miller sense. Nonetheless, the Court spoke of 
the transaction as between the plaintiff and the indorsers more 
or less indiscriminately as a loan and as a discount. 

It held (a) that the note was void and the obligations of the 
parties thereon, as such, unenforceable, but (b) that the defend- 
ants were liable to the plaintiff for the amount actually advanced 
as for money had and received.” The grounds for permitting 
recovery for money had and received were (1) “justice and 
equity,’ and (2) a solicitude for the customers of the plaintiff, 
who had placed their money and property with it for safe-keep- 
ing. Apart from—and perhaps of even greater significance than— 
the holding, is the Court’s recognition that, even as long ago as 
1880, much of the policy underlying the restraining acts had be- 
come diluted.” 

Pratt v. Eaton [1880], 79 N. Y. 449, adds an overtone. It was 
another action on behalf of the same safe deposit company, and 
was decided on the same day as the Short case. In Eaton, however, 
the action was not on the note, but to foreclose a real estate mort- 


22 Presumably, such an award would carry legal interest—either from the date 
of the advance or the later date of demand. 

** The concluding paragraph of the opinion begins with the following trenchant 
observation:— 

“It will be seen, from this reference to the law, that the policy upon which 
the restraining acts were passed, viz.: the security of the monopoly of bank- 
ing to special favorites of the Legislature, has been abandoned. Any indi- 
vidual, or association of individuals, may now conduct the business of 
receiving deposits and discounting commercial paper. The restraint con- 
tinues as to incorporated companies not authorized by their charter to 
conduct the business. The only public policy upon which this remaining 
restriction upon incorporated companies against discounting paper seems 
now to rest, is that of restraining corporations from exercising powers not 
granted by their charters.” (79 N.Y., at page 448) 
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gage given to secure it. Since there were only two parties involved 
(the maker-mortgagor and the payee-mortgagee), the transaction 
was patently a discount in the Miller sense. It was held (a) in 
accordance with the ruling in the Short case, that the note was 
void, but (b) that it was merely evidence of the loan (i.e., debt), 
to which the mortgage attached, and therefore (c) in end-result, 
that the mortgage was enforceable, and foreclosure was per- 
mitted.“ The same result was reached, with respect to a pledge, 
in Duncomb v. N.Y.H.& N.R.R. Co. [1881], 84 N. Y. 1950.” 

An so ends Act I of the drama of the cases. On Broadway, the 
worth of a play is tested by the answer to the question, “How’s 
your second act?” Let us see. 


(B) 
Act II: The Meserole Case 


And then the curtain falls for exactly fifty years, and rises again 
upon the case which has caused all of the confusion—Meserole 
Securities Co. v. Cosman [1930], 253 N. Y. 130. There, the action 
was on unsecured notes, by indorsee against indorser. ‘The Court 
assumed—undoubtedly correctly—that the notes had had a valid 
economic inception prior to their endorsement and delivery to 
the plaintiff. There was the usual advance-deduction of compen- 


The opinion concludes: “The fact that the loan was made by way of discount 
of commercial paper, and upon the security of the notes as well as of the mortgage, 
does not vitiate the valid security. The substance of the transaction in respect to 
the mortgage was that it was taken to secure the loan, and not the notes, which at 
most were mere evidence of the loan. The case of Curtis v. Leavitt (15 N. Y. 97), is, 
we think, in point. In that case a banking corporation in this State loaned of 
bankers in Philadelphia certain sums of money, for which the borrower issued to 
the lenders time certificates of deposit, and also pledged its bonds as security for the 
payment of the certificates. The certificates were held to be illegal, and void, and 
it was claimed that the bonds pledged to secure the certificates must fall with them. 
But it was held that the loan being valid, the law, notwithstanding the form of the 
transaction, annexed the pledge to the debt for the money lent, and not to the void 
certificates, and the court enforced the bonds against the assets of the corporation.” 
(italics supplied) 

*A contrary result, denying foreclosure of a real estate mortgage, had been 
reached in DeWitt v. Brisbane [1858], 16 N. Y. 508, which was not cited either in 
Eaton or in Duncomb. In view of their holdings and that of Williams-Dexter Co., 
Inc., v. Dowland Realty Corporation [1932], 259 N. Y. 581, which followed them, the 
DeWitt case must be regarded as no longer law. 
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sation for the use of the money. It was stipulated that the plaintiff 
engaged “in numerous transactions of the same nature, but that 
it did not perform banking functions, generally.’’ by a court-vote 
of four to two, the plaintiff prevailed. 

The majority opinion is something short of a model of legal 
exposition, but the first of its two rationes decidendi is that the 
purchase of notes constitutes a proscribed discount only if it is 
done as part of the exercise of general banking functions. In the 
light of the purpose of the restraining acts, this was good common 
sense, and, if the Court had stopped there, it would have been 
fine and we would not be here this evening. 

But the opinion then proceeded to state a second ground of 
decision; namely, that, since the paper had had a viable economic 
inception prior to its negotiation to the plaintiff, the latter’s 
purchase of it was not a discount. It was this second ground for 
the holding which has created all the trouble and eventuated in 
the ultimate dénouement of the Miller result.” 


(c) 
Act III: The Miller Case 


And then, the curtain falls again for another quarter of a 
century, and rises, finally, in 1956, on the Miller case, which 
presents the final scene in this lego-economic drama, which even 
an O’Neill or a Pirandello would have found it difficult to follow. 
There was, however, an entre-act in which, in a series of cases 
(Siebros Finance Corp. v. 190 West Fourth St. Realty Corp. 
[1931], 256 N. Y. 586; Pennsylvania Factors Corp. v. S. Oldman, 
Inc. [1947], 272 App. Div. 1049; Yorkville Business Protective 
Corp. v. Friedman [1932], 144 Misc. 325 [App. Term, 1st Dept.]; 
Proper Spirit Trading Corp. v. Schilowitz [1931], 140 Misc. 171 
[App. Term, 1st Dept.]), the position of financers was generally 
sustained, either on the ground that the note had had a valid 


1° The respects in which the majority opinion in Meserole goes off the track are 
brilliantly developed by Homer Kripke in his article entitled “Illegal ‘Discounts’ 
by Non-banking Corporations in New York,” in [1956] 56 Columbia Law Review, 


1183, at 1189-95. 
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inception; or that lenders were not engaged, generally, in bank- 
ing functions; or without any opinion. 

Before ringing down the curtain on the ultimate dénouement 
of the result of the Miller case in practical terms, it might be help- 
ful to advert to some of the unrealistic cacophonies in its reason- 
ing and holding. 

In the first place, from the borrower’s standpoint, it can make 
no difference whether the compensation that he pays for the use 
of money is couched as interest, discount, or a bonus. His only 
concern is with what the money costs him; i.e., the difference 
between what he receives and what he is ultimately called upon 
to pay for the financial accommodation during the period that 
he is using it. Secondly, the Court professed, undoubtedly with 
sincerity, that it was not concerned with the rate of interest 
charged or with any question of usury. But we may be permitted 
to wonder whether the effective rate charged in Miller and the 
disingenuous fashion in which the transaction was mechanized 
did not have some bearing upon the result. It would be only 
human if they did. 

And finally, although the Court recognized that lending was 
not exclusively a banking function, and surely knew that billions 
of dollars are lent (frequently in “‘discount” transactions) by in- 
surance companies, large industrial corporate enterprises, pen- 
sion funds, universities, and even charitable corporations, it 
failed to follow through, in the light of the object of the restrain- 
ing acts, to a full recognition that all such lenders—and com- 
mercial financers as well—operate solely with their own capital 
and borrowed funds; that they do not accept deposits of the 
public’s money; and therefore, unlike banks of deposit, do not 
monetize debt.” Had such recognition been given, the solvent of 
decision would have been the first, rather than the second, ground 
set forth in the Meserole case, and the end-result of the Miller 
case would have been diametrically opposite to that reached by 
the Court. 





* See Kripke, op. cit., at page 1196. 
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IV 
PRACTICAL IMPACTS OF MILLER 


And that brings us to the following results of the Miller case, 
in practical terms:— 

1. Its proscriptions do not extend to non-corporate lenders; 
i.e., lenders conducting their business as individuals or partner- 
ships. Extraneous considerations, such as those, for instance, of 
income-tax consequences, or the undesirability of unlimited lia- 
bility, may militate against conducting business in that fashion, 
but they are outside the ambit of this presentation. 

The essential point here is that the following impacts therefore 
apply, generally speaking, only to non-banking corporate lenders, 
and not to banks or other corporations (such as, for illustration, 
insurance companies) which, either generally or to specifically 
prescribed extents, are authorized to purchase or hold notes at a 
discount.” 

2. It is not a discount for any corporation to take at any price, 
either by way of loan or purchase, notes which have had a viable 
economic inception prior to their negotiation to it. But, if they 
have not had such an inception, the representation of the bor- 
rower or seller that they have had it is of no avail against the 
maker or any other party to the note. The usury law here presents 
an interesting and almost precise analogy in the field of accom- 
modation-paper (Sabine v. Paine [1918], 223 N. Y. 401). 

g. If the transaction is a discount, the note is void, whether 
the transaction is mechanized either as a purchase or as a loan, 
and regardless of the method of taking the deduction, whether by 
way of bonus, the deduction of interest in advance, ‘‘add-ons,” 
separate notes for the principal of the advance and the bonus, or 
what have you.” 


#8 See Insurance Law, Sections 81, 91. 

# At pages 1192 to 1194 of his article, Kripke applies the scalpel to six or seven 
conceivable embodiments of these mechanisms, and, in the dissection, demon- 
strates the insubstantiality of the distinction among them and the confusing results, 
wholly insupportable in the light of the public policy underlying the restraining 
acts, to which the Miller rationale leads. 
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4. The only safe way of charging for the use of money is forth- 
rightly to set it forth as interest on the face of the paper—what- 
ever the rate may be.” This is just another way of saying that the 


e I amount of the lender’s payment, whether the transaction be a 
loan or a discount, must correspond exactly with the principal 

3 | amount of the obligation. 

r 5 There would seem to be no obstacle to making the interest 

of payable at reasonably short intervals, or expressing it either on 

a- an annual or monthly basis, or, if desired, as part of calculated 

1, level payments, embracing both interest and principal instal- 


ments. As a good rule of thumb, interest should not be made 


e payable before it is earned. 

s, 5. Within the foregoing rules, there is no distinction between 

L, so-called “two-name” and multi-name paper. The number of 

y parties to the instrument is of no consequence. 

a 6. Though a discounted note is void in the holder’s hands, 
the principal, and probably legal interest thereon, may be re- 

4 covered as for money had in advance against the party who has 

e received it." This, of course, does not help the financer if the 
borrower is insolvent, nor does it make enforceable the obliga- 

- tions of endorsers who have not received the money. 

e 7. Finally, in this field of practical consequences, we come to 

Ss the important question of the enforceability of mortgage or 

- pledge security given as collateral to a note which, if it were 
considered alone, would be held to have been the subject-matter 

T of a prohibited discount. This question, of course, was not in- 


, volved in either Meserole or Miller, because both dealt with un- 
secured obligations. 

In the first place, if the mortgage is enforceable, may it be 
r foreclosed for the full amount of the obligation including the 
bonus, or is its enforceability restricted to the amount actually 
advanced, with or without legal interest? Pratt v. Eaton, supra, 





n 
; ” Of course, interest in excess of six per cent can be charged only on corporate 
s, obligations. If more is exacted upon an individual or partnership obligation, usury 
g is a complete defense. 

™ Pratt hort, supra; Koven v. Kline [1935], 245 App. Div. 307, 308. 
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would, in itself, indicate that there is no such restriction. This is 
the only opinion which the Court of Appeals has ever handed 
down on this point: it has never been questioned. 

But it is not the only authority in the Court of Appeals. Wil- 
liams-Dexter Co. Inc. v. Dowland Realty Corp. [1931], 234 App. 
Div. 827, affirmed [1932], 259 N. Y. 581, which had a highly 
curious judicial career, is another. The action was to foreclose a 
real estate mortgage, and the plaintiff moved for judgment on 
the pleadings. The transaction was a true discount in the Miller 
sense. The actual amount of the loan was $25,000, and the prin- 
cipal of the bond and mortgage was for $33,333. The effective 
rate, for the term that the money was outstanding, was in excess 
of thirty per cent. Two of the affirmative defenses were grounded 
upon the restraining acts, urging, in the second defense, that 
the plaintiff was generally engaged in the business of banking; 
and, in the third, that the transaction was an isolated one. At 
Special Term, the Court struck down the defenses as sham and 
frivolous; condemned them as having been interposed solely for 
purposes of delay; and granted judgment of foreclosure to the 
plaintiff on the pleadings.” The result was affirmed without 
opinion in the Appellate Division, by a vote of three to two, the 
dissenters relying on Jenkins v. Moyse, supra. That Court 
placed the case on the right track, by sending it to the Court of 
Appeals on certified questions, asking whether the defenses were 
sufficient in law. The questions were unanimously answered in 
the negative, and the grant of judgment of foreclosure on the 
pleadings was affirmed.” 

An interesting, and most illuminating, circumstance arose in 
connection with the promulgation of the Miller opinion itself. 
In its unofficial opinion as originally published, at pages 277 to 
278 of 152 N. Y. Supp. 2d, there was a sentence reading:— 


“Subsequent cases have upheld this distinction between notes (or other 
securities for the payment of money) discounted when a loan is made, in 


* Patently, as a mere matter of pleading, the defenses, whatever else their vice, 
could hardly be characterized as “sham and frivolous,” and the appellate courts, 
therefore, properly dealt with them as to their sufficiency. 

3 ong N. Y. 581. The Court did not write an opinion. 
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is A which case the discounted notes are the consideration for the loan, and the 
ed } purchase of existing notes at a discount, holding the former void and uphold- 
' ing the validity of the latter (citing cases).” (italics in original) 


il. Most significantly, in the official report, the parenthetical 
p. phrase “(or other securities for the payment of money)” has been 
ly | deleted, so that the sentence now reads:— 

a j “Subsequent cases have upheld this distinction between notes discounted 
mm when a loan is made, in which case the discounted notes are the considera- 
pr tion for the loan, and the purchase of existing notes at a discount, holding 


the former void and upholding the validity of the latter (citing cases).” (1 


- N.Y. 2d, at page 280) (italics in original) 

, The object and effect of the deletion are as clear as day. It must 
dj be apparent that, before releasing its opinion for official publica- 
t tion, the Court realized that, had the parenthetical clause re- 
i mained, the sentence would have been authority for striking 
" down the collateral to a discounted note. Since, in view of its 


d holdings in Pratt v. Eaton and Williams-Dexter, this was un- 
doubtedly furthest from the Court’s intent, it excised the phrase, 


’ thus leaving the statutory proscription to operate only upon the 
notes themselves. 

. After the decision in the Miller case, the enforceability of a 
: real estate mortgage came before the Supreme Court of Kings 


f County at Special Term, Part I.* Distinguishing Miller on the 
ground that the notes there were unsecured, and upon the au- 


; thority of Williams-Dexter and also in the light of the 1935 
amendment to Section 18 (to be presently dealt with), the Court 
granted foreclosure. Although the case was subsequently settled 

: and, for that purpose, the Court withdrew its opinion,* there is 

; nothing to indicate any recantation of its views. 

, With respect to security on personal property, the only au- 


thority in the state courts is Ernst vy. Terminal Clearing House 
Association [1914], 86 Misc. 295, aff'd. (3-2) [1915], 167 App. Div. 
go2, which, in a somewhat offhand manner, sustained a pledge 
of instalment paper. The same result was reached with respect 





“Empire Factors Corp. v. 1305 Brook Avenue, Inc., N. Y. Law Journal, Septem- 
ber 12, 1956, page 10. 
*N. Y. Law Journal, September 28, 1956, page 10. 
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to assigned accounts receivable by Referee Stephenson in Jn re 
Worth Lighting & Fixture Co., Inc. [1923], 292 Fed. 76g, af- 
firmed, largely on his opinion, in 292 Fed. 772, per Learned 
Hand, D. J. 

Wolf v. Aero Factors Corporation [1954], 126 F. Supp. 872, 
aff'd. [1955], 221 F. 2d 291 (decided before Miller) sustains the 
validity of notes and a chattel mortgage on tangible property 
given to secure them. Although, under Erie Railroad Co. vy. 
Tompkins [1938], 304 U. S. 64, the Wolf case must be regarded 
as no longer law on the issue of the validity of the notes them- 
selves, nevertheless, in the light of the mortgage cases in the 
New York Court of Appeals, it must still be regarded as possessing 
vitality with respect to the enforceability of the mortgage. 


Vv 


THE 1935 AMENDMENT TO SECTION 18 OF THE GENERAL 
CORPORATION LAW 


And this brings us to the effect of the 1935 amendment, adding 
the terminal proviso to Section 18 of the General Corporation 
Law. An examination of the legislative files indicates that it was 
born of the 1929—33 depression. In the light of Williams-Dexter, 
the necessity for it is something less than apparent, but its spon- 
sors were seemingly unaware of that case, either because of its 
then recency or its decision without opinion. In any event, in 
recommending its signature to the Governor, the then Deputy 
Secretary of State in charge of the Division of Corporations, 
wrote the Governor’s Counsel (April 27, 1935):— 


“I have been asked repeatedly by lawyers whether in view of the fact that 
their corporate clients were not ‘moneyed corporations’ they were author- 
ized to lend money on bond and mortgage and sell the evidences of indebted- 
ness secured thereby to other corporations as distinguished from individuals. 
The best I have been able to say is, that in my personal opinion, such trans- 
actions did not violate the banking law, but that I could not express an 
official opinion because of the lack of definiteness in the New York law. 
While I do not know positively that such is the fact, I believe that corpora- 
tions, existing or prospective, have refrained from entering the field of 
lending money because of this doubt. 
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“J think the enactment of the pending measure would tend to clarify the 
law and would be helpful to the equitable owners of real properties by en- 
abling them either to obtain new loans or to refinance their outstanding 
obligations.” 


One thing is patent: the purpose of the amendment was to 
enlarge, rather than to restrict, the lending powers of non-bank- 
ing corporations. 

A further word of gloss upon it. If (as is by no means self- 
evident) it is found necessary to resort to it in order to sustain 
a chattel mortgage, what meaning shall be given to the italicized 
words in the phrase “mortgages upon real property or personal 
property situated in, upon or appurtenant thereto”? Would it 
validate only a so-called “industrial” mortgage; i.e., one on both 
real property and machinery and equipment? Suppose the mort- 
gage were only on an air-conditioning system, or other built-in 
equipment, or on machinery which is affixed to the freehold so 
as not to be removable without physical injury thereto? And what 
about a mortgage on a bulldozer, a steamshovel, or on trade 
fixtures? All of them are removable, but they are “‘situated in, 
upon or appurtgnant” to the real property in connection where- 
with they are used. 

All of these questions are still open, and will sharpen the 
acuity of those who will be first called upon to deal with them. 


VI 
L’ENVOI 


Reverting to the main theme, it would be indeed an interest- 
ing safari to explore all of the thickets into which, in the practical 
context of everyday business, the Miller case would lead us. In 
deference to your patience, the journey cannot be fully pursued. 
But the quagmires in which, conceivably, one can become en- 
gulfed would, if they were not at least potentially so seriously 
clinging, be ludicrous to envisage. 

For illustration, let us deal with just one—namely, the bond- 
un iting field. In this area, some underwriters are partner- 
ships, and others are non-banking corporations. For partnership- 
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underwriters, no problem is presented—at least, where the under- 
writing syndicate does not also include a non-banking corpora- 
tion. But what about the position of underwriters which are non- 
banking corporations? Since they act as principals and the bonds 
have no valid inception prior to their delivery to the under- 
writers, the Miller doctrine, if applied woodenly, would invalidate 
the bonds, not only in the hands of the underwriters, but in the 
hands of their customers, as well. And, if one wants to go com- 
pletely “Buck Rogers” about it, the same principle would apply 
to Uncle Sam’s ninety-one-day certificates of indebtedness, which 
are universally subscribed for at a “discount.”” And what would 
be the situation with respect to bonds taken for global “syndicate 
account,’ where some members of the syndicate are non-banking 
corporations, and others are either partnerships or hold charters 
under the Banking Law? 

No one who has not taken complete leave of his senses could 
imagine the repudiation of any such obligations, either by the 
sovereign or by the issuing corporations of standing, which em- 
ploy that form of financing; or, for that matter, that any such 
repudiation, if attempted, would be successful. The courts would 
probably find some way to distinguish these situations. And, to 
be sure, the obligors would, in any event, be liable for the con- 
sideration as for money had and received. But unless the courts 
did find grounds of distinction, the question of the liability of 
endorsers or guarantors would still remain unresolved. 

Pretty much the same considerations apply to commercial 
paper, which constitutes a medium of short-term investment by 
some of our major corporate business enterprises.” Upon the 
maturity of the paper, its proceeds are most frequently used to 
pay the next-accruing instalment of the taxes, bond-interest, or 
dividends of the investors. It is customarily sold and marketed at 
a “discount,” but, because of its prime quality, carries an effec- 
tive yield, even under present money-market conditions, of less 
than six per cent. 


* See Kripke, op. cit., 1195-6. 
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We have thus come full circle. The fact that lending, as such, 
is not exclusively a banking function but is open to any business 
corporation, is recognized, both logomachally and semantically, 
by the fashion in which the prohibited “making [of] accounts” 
is embedded in the recital of other and ordinary banking func- 
tions in both restraining acts. The true touchstone, against which 
any legal principle should be tested, is the extent to which it 
effectuates the common understanding and reasonable expecta- 
tions of laymen in the conduct of their daily affairs. In a free 
economy, such effectuation is necessary to maintain employment; 
assure investment; improve our standard of living; and keep the 
wheels of our social organism functionally reciprocal. 

As matters now stand in the field which we have been explor- 
ing, most existing signposts have been leveled, and those that 
remain constitute uncertain guides. It is to be hoped that, in the 
not distant future, they will, judicially or legislatively, be 
restored. 





Opinions of the Committee on 
Professional Ethics—A Review* 


By STANNARD DUNN 


This is the second volume in the field of lawyers’ ethics that has been pub- 
lished under the auspices of The William Nelson Cromwell Foundation. In 
1953 the Foundation published a treatise on the subject by Henry S. Drinker 
of the Philadelphia bar,’ the first comprehensive study since the publication 
of the lectures that Judge Sharswood delivered in 1854.* Mr. Drinker’s most 
frequent references to authority, other than the Canons of Ethics them- 
selves, are to the opinions of the Committee on Professional Ethics and 
Grievances of the American Bar Association and to the opinions of the two 
Committees whose work is included in this volume. The opinions of the 
Committee of the American Bar Association up to October 1946 have been 
compiled and published.* Until now, the opinions of the two New York 
Committees have been readily available only at the libraries of the New York 
Associations. This limited availability and the lack of an adequate index to 
these opinions have made difficult the task of anyone seeking guidance in the 
interpretation of the Canons of Professional Ethics. 

All the written opinions of the Committee of the New York County Law- 
yers’ Association and 810 of some 1,200 opinions of the Committee of The 
Association of the Bar of the City of New York down to January 1956 have 
been included in this volume.‘ The opinions omitted deal with matters ade- 
quately covered by included opinions. The volume is surprisingly thin for 
the number of pages it contains, yet the paper is opaque. The type is large 
and easy to read. Indices to law books are often inadequate; they seem gen- 
erally to have been thrown together at the last moment by printers’ devils 
from left-over type. In this case, however, the index has been carefully pre- 
pared and makes the volume usable. 


Editor’s Note: Mr. Dunn is Chairman of the Association’s Committee on Profes- 
sional Ethics. 

* Opinions of the Committees on Professional Ethics of The Association of the 
Bar of the City of New York and the New York County Lawyers’ Association. New 
York: Columbia University Press. 1956. pp. 905. $10.00. 

1 Legal Ethics, Henry S. Drinker, New York: Columbia University Press. 1953. 

An Essay on Professional Ethics, 5th Ed. George Sharswood. Philadelphia: 
T. and W. Johnson Co. 1907. For a list of selected literature on the subject, see 11 
The Record of The Association of the Bar of the City of New York 486. November 
1956. 

® Opinions of the Committee on Professional Ethics and Grievances. American 
Bar Association: Chicago. 1947. Later opinions are published in current issues of 
the American Bar Association Journal. 

‘ Later opinions of the last mentioned Committee are published in current issues 
of THE RECORD of The Association of the Bar of the City of New York. 
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Anyone who leafs through this book may wonder at the number of 
opinio: on questions that involve a conflict of interest—in what circum- 
stances lawyer who is representing or has represented one party also 
represent aother party in the same or in a related matter? One might think 


that in New York City, with its large number of lawyers, conflicts would 
seldom arise. But they do. Canon 6 permits a lawyer to represent parties with 
conflicting interests if each of the parties, after full disclosure, consents. 
The opinions generally interpret this Canon liberally, permitting dual 
representation after full disclosure unless the public interest is involved, as 
in matrimonial matters. Many of the opinions, however, point out the 
difficulty in the lawyer’s making the required disclosure and the possibility 
of future recriminations and therefore recommend against dual representa- 
tion. One wonders whether it would not be preferable for the Canons flatly 
to forbid a lawyer to represent both parties to a transaction, even though 
they consent. It would seem almost impossible for a lawyer, even in a simple 
transaction, to point out to each party the various matters as to which there 
may be a conflict and to explain adequately the nature of each conflict and 
the effect that it may have on the party. The very fact that the lawyer is 
asked to act as an arbitrator in the matter dulls his sharpness as an advocate 
for either side. No judge in deciding a controversy ever pleases both parties. 
Is it not foolish for a lawyer to try to do so? 

In contrast to the large number of opinions on conflicts of interest is the 
almost complete silence on the ethical problems of a “house lawyer,” that is, 
a lawyer who is an employee of a corporation.® The Canons were formulated 
at a time when the employment of “house lawyers” was uncommon; accord- 
ingly no consideration appears to have been given to their problems. It is 
strange, nevertheless, that problems of this kind have not been presented to 
the Committees. The Committee recently appointed by the American Bar 
Association to review the Canons has announced that these problems will be 
included in its study. 

In 1947 a joint opinion of the two Committees (page 762) in an interpreta- 
tion of Canon 27 answered the question as to what a lawyer may properly 
include in his announcement that he has started or has resumed the practice 
of law, has changed the location of his office or has become associated with a 
new firm. Although this opinion, so far as this reviewer knows, has been gen- 
erally accepted as a reasonable interpretation of Canon 27, the reasonable- 
ness of the Canon itself has been questioned. Canon 27, as interpreted, pro- 
hibits the announcement by a lawyer (except to other lawyers) of his engaging 
in a specialty if it is not one of the time-honored specialties: admiralty, pa- 
tents, copyrights and trade marks. A similar rule applies to letterheads and 
“shingles.” Many lawyers believe that the public would be better served if 
a lawyer engaged in a specialty, tax law for example, were permitted to say 
so in an announcement and on his letterhead. Others point out that the bar 


5On the general subject see McDaniel, Ethical Problems of Counsel for Big 


Business. 38 A.B.A.J. 205 (1952). 
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has not set up standards to determine a lawyer’s qualifications in a specialized 
field and that, until this is done, the public will have no protection against 
self-denominated specialists with inadequate qualifications. Some appear to 


doubt the advisability or ticability of the bar’s establishing such stand- 
ards.® This question must onsidered by lawyers objectively to the end that 
the public’s, rather th: 1e lawyers’, interest may be served. It is hoped that 
the Committee of the \merican Bar Association reviewing the present Can- 


ons will include this problem in its study. 

In many law schools no course on lawyers’ ethics is offered, perhaps on the 
theory that the bases of the Canons are honesty and fairness and that these 
traits, to the extent they can be acquired at all, will be absorbed by the stu- 
dent through his daily association with the teaching staff. There is no doubt 
that a sense of honesty and fairness is indispensable to a lawyer; it is believed, 
however, that a study of the opinions included in this volume will prove that 
a thorough knowledge of the Canons and their interpretation will increase 
a lawyer’s value to his clients, to his profession, and to society. 

The bar should be deeply grateful to the Trustees of The W: 1am Nelson 
Cromwell Foundation for its assistance in the publication of this volume of 
opinions. 


° See Joiner, Specialization in the Law, 41 A.B.A.J. 1105 (1955): Siddall, Special- 
ization in the Law, 42 A.B.A.J. 625 (1956). 




















The Eighth Session of The Hague 
Conference on Private International Law 


By Kurt H. NADELMANN AND WILLIs L. M. REESE 


Some two and a half years ago, the Committee on Foreign Law of The As- 
sociation of the Bar of the City of New York urged our State Department to 
do its utmost to further American participation in international conferences 
on private international law. It so happened that around the same time the 
Government of the Netherlands suggested to the United States that it join 
The Hague Conference on Private International Law. This invitation was 
refused, but the State Department did decide to send an observer delegation 
to the Eighth Session of the Conference scheduled for October 1956. There- 
after, a number of organizations, including The Association of the Bar of the 
City of New York, the American Bar Association, the American Branch of 
the International Law Association, the American Society of International 
Law, the American Law Institute, and the National Conference of Com- 
missioners on Uniform State Laws, were invited to nominate one or more 
persons for appointment as United States Observers. The Association of the 
Bar of the City of New York nominated Mr. Willis Reese, one of the authors 
of this report, to attend the Conference as its nominee, while Mr. Kurt Nadel- 
mann, the other author, and Mr. Reese were both nominated by the Ameri- 
can Branch of the International Law Association. They attended, last Oc- 
tober, the Eighth Session of The Hague Conference as part of a four-member 
United States Observer Delegation. The other two members of this Delega- 
tion were Philip W. Amram, Esq., who was nominated by theAmerican Bar 
Association and the District of Columbia Bar Association, and Joe C. Barrett, 
Esq., who was nominated by the National Conference of Commissioners on 
Uniform State Laws. 

The Hague Conference on Private International Law is “dedicated to 
work on the progressive unification of the rules of private international law” 
(Charter art. 1, 102 U. of Pa. L. Rev. 363 [1954]). It has been working on this 
task through the preparation of conventions, covering limited areas of Con- 
flict of Laws, which it is hoped will thereafter be signed and ratified by the 
various members of the Conference. Conflicts questions concerning matters 
of status, international judicial assistance, and, more recently, international 
trade, have been the subject of such conventions prepared by the Conference. 

The membership of the Conference currently consists of nineteen nations: 
Austria, Belgium, Denmark, Finland, France, Western Germany, Greece, 
Ireland, Italy, Japan, Luxemburg, the Netherlands, Norway, Portugal, Spain, 
Sweden, Switzerland, Turkey, and the United Kindom. Yugoslavia was repre- 
sented by an observer both at the Seventh (1951) and the Eighth Sessions, 
while the United States sent observers for the first time to the Eighth Session. 

The Conference has a permanent secretariat at The Hague and a steering 
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committee, the “Governmental Commission of The Netherlands on Codi- 
fication of Private International Law” (Charter art. 3). Under the Charter, 
sessions of the Conference shall be held, in principle, every four years. A 
session normally lasts for a period of approximately three weeks. Its work 
falls into two categories: (1) preparation of conventions, of which prelimi- 
nary drafts are frequently prepared in the interval between sessions by special 
committees at the Conference’s direction, and (2) determination of what 
matters should be put upon the Conference’s agenda for future study. 

At the Eighth Session, the Hague Conference approved four conventions 
dealing respectively with (1) the law applicable to transfer of title in in- 
ternational sales of goods; (2) the conditions under which the parties to an 
international sale of goods can effectively agree to submit controversies to 
the exclusive jurisdiction of the court, or courts, of a particular country; (3) 
the law governing the measure of support owed a child; (4) recognition and 
enforcement of decrees concerning support owed a child. The delegation of 
the United Kingdom abstained from voting. The convention on the law 
governing the measure of support owed a child was signed by representa- 
tives of seven governments (Austria, France, Greece, the Netherlands, Nor- 
way, and Spain) after adoption of the convention by the Conference. 

The Conference decided, on future work, (1) to investigate conflicts ques- 
tions relative to agency in matters of contracts; (2) to have the Governmental 
Commission work on elimination, or simplification, of requirements for 
authentication of foreign public documents; (3) to consider possibilities for 
revision of the old Hague conventions on matters of status and to undertake 
revision of the Convention of 1902 on Guardianship over Minors; (4) to con- 
sult on preparation of a conflicts convention regarding the form of last wills. 
The last-mentioned topic had been suggested by the delegation of the United 
Kingdom. 

The conventions and debates will appear in the “Actes et Documents de 
la Huitiéme Session de la Conférence de La Haye de Droit International 
Privé.” The American Journal of Comparative Law will carry a translation 
of the four conventions. The official language of the Hague Conference is 
French. English may be used in the discussions and translators were provided 
by the Conference. The Conference split into four committees for work on 
the drafts. Members of the United States Observer Delegation attended the 
sessions and advised on American law upon request or on their own volition. 

The discussions were of the highest quality. The member nations are gen- 
erally represented by their foremost experts in Conflict of Laws. No one can 
attend the various meetings without being impressed by the earnest realiza- 
tion of the participants that they are present to serve the public interest and 
not to satisfy any peculiar desires of their own. The Conference deals with 
relatively narrow conflicts questions. No group, however learned, can be 
expected to perceive, and much less to examine thoroughly, all aspects of 
some broad area of the subject. Fresh insight can be expected to result when 
the attention of able men is directed over a protracted period to the study 
of particular problems. 
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In the opinion of the undersigned, it was consequently a happy decision 
on the part of our Government to send an Observer Delegation to the ses- 
sion. Intimate contact with the foreign experts over a three-week period 
cannot fail to give one additional insight into the problems under discussion 
and how they are approached by men of different nations. Conflicts of Laws 
is of immense importance to us in this country in both the interstate and in- 
ternational areas. Questions of great practical importance are taken up by 
the Hague Conference. We can obviously profit from contacts with foreign 
experts who have devoted their lives to the study of many of the problems 
which currently face us. This country likewise has a real interest in the con- 
tent of the foreign conflicts rules themselves, since they will naturally be ap- 
plied by judges abroad in determining the rights and liabilities of Ameri- 
cans. It is therefore incumbent upon us to be familiar with such rules and 
when possible to attend and present the American viewpoint at meetings 
dedicated to their discussion and formulation. 

In this short report, we shall not discuss and evaluate the merits of the 
rules embodied in the new conventions. Whether these rules, or some of 
them, may commend themselves for adoption in this country, will need ex- 
tensive study and consideration by the interested groups, possibly by the 
National Conference of Commissioners on Uniform State Laws. Generally 
speaking, the civil law countries are more in favor of codification than the 
common law countries. We prefer to proceed on a case to case basis and to 
decide problems only as they arise. This method may lack the virtues of cer- 
tainty and predicability of result, but it does avoid the danger of laying 
down binding rules that may subsequently turn out to have been badly con- 
ceived. Yet codification may commend itself in certain areas. The drafting 
techniques of the civilians, likewise differ markedly from our own. The 
civilians are inclined to frame broad rules and to trust that the individual 
judge will avoid the harsh results to which a literal application of the rules 
might lead. We, on the other hand, are accustomed to draft a statute in terms 
sufficiently detailed and complex to care for what we hope will prove to be 
all possible situations and then to expect literal application of the statute 
by the judge. The form of any text prepared by a group of predominantly 
civilian lawyers, therefore, may not satisfy our own legislatures. 

In the course of the discussions of the Conference, the members of the 
United States Observer Delegation raised the question of possible advantages 
in having the results of the work of the Conference embodied both in the 
form of conventions and of uniform laws. In their Memorandum on Method 
they observed that, in certain cases, introduction in the internal law of uni- 
form laws can be easier than securing ratification of international conven- 
tions; that the latter, in addition, have sometimes the disadvantage of hinder- 
ing to a greater degree than legislation, which can be changed, the normal 
evolution of the law. They referred to the American and Canadian experi- 
ence with uniform and model laws, with or without reciprocity clause, for 
the purpose of unification of law, including private international law. And 
they noted that difficulties, which in federal systems might result from con- 
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stitutional problems of internal distribution of legislative jurisdiction, do 
not arise in the case of uniform or model laws which may be introduced by 
the individual members of the federation. Their suggestion found support 
from the delegates of the United Kingdom. Other delegations, including the 
French and the Dutch, marked their preference for internationally binding 
conventions. From one side it was suggested that the conventions could be 
drafted in such a way as to have the substantive rules presented in the form 
of a uniform law in annex to the “international” provisions of the con- 
ventions. The delegates of the member states of the Conference decided to 
leave it to their governments to draw conclusions from this discussion. 

This summary report on the Eighth Session of the Hague Conference 
would not be complete without at least a reference to the efficient work of 
the Secretariat headed by Mr. M. H. van Hoogstraten, secretary general of 
the Hague Conference on Private International Law. In Professor J. Offer- 
haus, of the Netherlands, the Session had an eminent president who guided 
the debates of the Conference with wisdom and tact. The Conference was as 
fortunate in the choice of the committee chairmen and reporters for the 
different drafts. 
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